Response to EA’s Memo
Fact vs. Fiction:  Water Withdrawals Legislation
Departmental Bill #36
(S3798-Grisanti/A5318-A-Sweeney et al.)

Below are my comments on points made in a memorandum prepared by Environmental Advocates.  The EA memorandum appears to be targeted to concerns I previously raised with the water withdrawal bill. The points labeled Fact and Fiction in the original EA memo are labeled “EA’s Fiction” and “EA’s Fact.”  My comments are labeled “RT’s Comment.” — Rachel Treichler, May 1, 2011.
EA’s Fiction #1:  The bill facilitates high-volume hydraulic fracturing in New York State.

EA’s Fact:  The bill would require any person, including gas drilling operations, with a water withdrawal system with the capacity to withdraw equal to or more than 100,000 gallons per day to first obtain a permit from the Department of Environmental Conservation (DEC). To the extent that a gas drilling company has in place a system with the capacity to withdraw 100,000 gallons of water (surface water or groundwater) per day, the company would need to get a permit. As proposed, a water withdrawal system is defined broadly as any “equipment or infrastructure operated or maintained for the provision or withdrawal of water including but not limited to, collection, pumping, treatment, transportation, transmission, storage and distribution.” This broad definition ensures that even one truck with the capacity to withdrawal the threshold volume in a given day would need a permit.

RT’s Comment:  The bill will facilitate high-volume hydraulic fracturing in New York State in at least three ways.  First, it will facilitate it by changing New York’s water laws from a riparian to a regulated riparian system.  Although New York has previously had permitting for public water systems and certain other uses, the proposed legislation will greatly broaden the scope of the permitting requirements to all withdrawals of water in the state.  Permitting systems are generally favored over riparian systems by industrial users, including the gas drilling industry, because permits give more predictable and certain water rights than the rights granted by a riparian system which are subject to the needs of other users and are determined on a case by case basis when water scarcity occurs.  Various statements have been made by gas industry representatives that indicate their preference for a permitting systems rather than a riparian system.

A paper written in 2008 by R. Timothy Weston of the law firm of Kirkland & Lockhart Preston Gates Ellis LLC, titled "Development of the Marcellus Shale–Water Resource Challenges," describes the riparian law system in New York and other states overlying the Marcellus Shale.  In this paper, Mr. Weston observes that existing riparian laws "could readily lead to broader exposure to claims [for gas developers] for interference with other water users" than permitting systems.  Mr. Weston states, "Although 'regulatory' [i.e. permitting] regimes governing water withdrawals pose an additional administrative step, they may in the long run serve to benefit major energy developments. These permit programs . . .  provide a more predictable avenue by which such impacts can be assessed and mitigated through appropriate provision of replacement supplies or compensation."  See http://www.wvsoro.org/resources/marcellus/Weston.pdf
A second reason the legislation will facilitate high-volume hydraulic fracturing in New York State is that the proposed legislation mandates that the DEC “shall issue” permits to all existing water users to their maximum withdrawal capacity.  Many existing users have a maximum withdrawal capacity that is considerably in excess of their actual usage.  The issuance of permits for withdrawals by existing users in excess of their need makes it easy for them to sell their excess permitted capacity to gas drilling operations, as some towns and villages have begun to do. 

A third reason the legislation will facilitate high-volume hydraulic fracturing in New York State is that independent operators of water hauling trucks that provide water for gas drilling operations will not be subject to the permitting requirements or to the water reporting requirements contained in the bills because these requirements apply to the persons making the water withdrawals and not to the end users of the waters withdrawn or to the uses to which the waters will be put.  Tanker trucks used for water hauling hold only hold 6,000 to 8,000 gallons, and even if they are able to carry 10 tanker loads a day to a drilling site, they would still be under the 100,000 per day threshold in the bill.  

The proposed legislation needs to include a provision like the rule adopted by the Susquehanna River Basin Commission which requires that permits be obtained for all consumptive uses of water for gas well development purposes. See 18 CRF Part 806.  As the legislation is currently drafted, the DEC will be precluded from adopting a similar rule, because its authority to issue permits will be limited by the proposed legislation to permitting persons withdrawing 100,000 gallons or more per day.

If the purpose of the legislation is to put protections in place in the Great Lakes basin so that waters in that basin are protected like waters in the Susquehanna River Basin and the Delaware River Basin, we need to enact legislation that will allow comparable protections to be put in place.

EA’s Fiction #2:  The proposed legislation does not address how to equitably allocate water among competing water users.

EA’s Fact:  Existing law (ECL Article 15) explains the policy objectives for equitably allocating water among users. The water withdrawal permitting program that would be established by this bill must be consistent with existing law. ECL §15-0105 sets forth eight public policies of the state in recognition of the state’s duty to conserve and control its water resources for the benefit of all New Yorkers.

RT’s Comment: The standards for the issuance of permits set forth in section 15-1503 of the proposed legislation do not include taking into consideration the needs of other users.  There is no requirement in the proposed legislation that the DEC even estimate the cumulative usage of users who are individually under the 100,000 gallon per day threshold of the reporting requirements in the legislation.  If the DEC applies standards for the issuance for permits that are not authorized by the legislation, a permit holder might challenge the imposition of such standards as beyond the authority of the DEC.  Because the DEC currently has broad authority to regulate the waters of the state, the limitations in the proposed legislation will serve to limit the current scope of authority granted to the DEC by the Environmental Conservation Law.

EA’s Fiction #3:  No hearings have been held that specifically address this proposed legislation.

EA’s Fact:  During the past few years, several legislative hearings have been held on New York’s water resources and the need for this bill and its provisions were discussed in great detail. On August 6, 2008, the Assembly Environmental Conservation Committee held a hearing on the protection of water quality and aquatic resources. At the hearing, many environmental organizations testified about the need to close this glaring loophole in the state’s water laws. Also, the DEC testified about New York’s fragmented and inconsistent regulatory structure for water withdrawals and the need for a statewide approach to ensure sustainable water supplies. In 2009, the Senate Environmental Conservation Committee held two hearings on water quality. On September 29, 2009 and again on October 1, 2009, several environmental organizations testified in Buffalo and Albany, respectively, as well as the DEC and other organizations.

RT’s Comment:  I am not aware of hearing being held to address the provisions of this legislation.  Many of the issues regarding water rights, water commodification, permitting conditions and how to equitably allocate water usage in times of scarcity that have been raised following the introduction of the legislation in 2010 were not addressed in the hearings on water quality and aquatic resources held in 2008 and 2009 when the general public was not aware that new water permitting legislation was under consideration.

EA’s Fiction #4:  Pursuant to ECL §15-3301 the DEC is required to disclose all water withdrawal reports and it has not made the reports available.

EA’s Fact:  ECL §15-3301, requires “any person who withdraws or is operating any system or method of withdrawal that has the capacity to withdraw more than 100,000 gallons of groundwater or surface water per day at a single tract of land, water source or place of business” to file a report with the DEC on or before February first of each year. ECL §15-3301 does not require DEC to post the reports on its website, however, this information is provided to the public upon request.

RT’s Comment:  It significantly diminishes the benefits of collecting this information if the information collected is not made easily accessible to the public. 

EA’s Fiction #5:  The proposed legislation will harm aquifers and streams based on the projected demands of high volume hydraulic fracturing.

EA’s Fact:  If enacted, this bill would require all newly proposed water withdrawals with a capacity to withdraw equal to or greater than 100,000 gallons per day to obtain a permit, as well as conduct statistical analyses of stream flows and/or long term groundwater pumping tests to determine what effects withdrawal would have on surrounding water resources. Currently, there are no such requirements. The bill provides better protections for the state’s waters.

RT’s Comment:  It is not better protection for the state's waters to give priority water rights to large water users by issuing water withdrawal permits to them.  All water users are currently protected by the state's laws on riparian rights and the public trust doctrine.  These laws limit the withdrawals that may be made in times of water scarcity.  The proposed legislation offers the potential for harm of the state’s streams and aquifers because the DEC is mandated to issue permits to all existing water users to their maximum withdrawal capacity.  Many users have a maximum withdrawal capacity that is considerably in excess of their actual usage. No mechanism is contained in the legislation for addressing the short-term and long-term needs of other users and the environment in the process of issuing these permits for maximum withdrawal capacity.  If existing users choose to sell their excess permitted capacity to gas drilling operations, as some towns and villages have begun doing, the high demands of hydro-fracking, combined with the use of fresh water to dilute flowback fluids are likely to cause depletion of the state’s aquifers and streams.

EA’s Fiction #6:  The proposed legislation will facilitate inter-basin transfers of fracking flowback and waste water from drilling.

EA’s Fact:  This bill will not facilitate any interbasin transfers of fracking waste water.  Hydrofracking waste water that is the result of drilling activities is currently regulated under the State Pollutant Discharge Elimination System (SPDES) (ECL Article 17 Title 8). A SPDES permit is required for any discharge of waste water to the waters of the state.

RT’s Comment:  We need to understand why the definition of “interbasin diversion” in Section 15-1502.10 of the proposed legislation includes the transfer of “waste water” within the definition, and to consider if this could facilitate the interbasin transfer of waste water.  This is one of the many issues that requires additional time for consideration and debate.

EA’s Fiction #7:  The proposed legislation will facilitate inter-basin transfers of water.

EA’s Fact:  New York Law currently does not have a mechanism to track diversions of water to determine whether they would have an adverse impact upon water quantity. This bill would require the registration of all new or increased interbasin diversions in excess of one million gallons per day. As proposed, the bill would prohibit any person from making a new or increased interbasin diversion which results in a significant adverse impact on the water quantity of the source basin. Diversions from the Great Lakes-St. Lawrence River Basin are prohibited by the Great Lakes-St. Lawrence River Basin Water Resources Compact.

RT’s Comment:  Under existing New York case law on water rights, it is unlawful to transfer water away from a watershed.  This legislation would override these common law limitations and facilitate the export of New York’s water resources.

EA’s Fiction #8:   The proposed legislation will change New York's water laws from a riparian rights system to a regulated riparian system. 

EA’s Fact:   New York State has long been a regulated riparian system. DEC permits are already required for public water supplies under ECL §15-1501 and for groundwater withdrawals in Long Island counties pursuant to ECL §15-1527.  Permits have been required under these programs for decades, and have not impaired existing riparian rights.   In fact, a permit condition that is included in all ECL §15-1501 water supply permits and which will continue to be included in all ECL §15-1501 water withdrawal permits specifically states that a permit does not convey to the permittee any right to trespass upon the lands or interfere with the riparian rights of others  in order to perform the permitted work or authorize the impairment of any rights, title, or interest in real or personal property held or vested in a persons not a party to the permit.

RT’s Comment:  A regulated riparian system is a water rights systems in which permits for water usage are issued by a permitting agency.  New York has had permitting for municipal water systems since 1905, and requires permits for certain other limited uses and on Long Island.  It is a matter of interpretation whether to say New York is already a regulated riparian system.  

The fact that the DEC currently makes it a practice to include a permit condition that the permit does not interfere with riparian rights does not mean that the DEC will continue to do so, or that, if the DEC does so, such permit conditions might not be challenged as beyond the authority of the DEC unless recognition for riparian rights or common law water rights is included in the legislation.  Such a provision is contained in the three river basin compacts to which New York is a party and it should be included in this legislation too.  The Great Lakes-St. Lawrence River Basin Water Resources Compact, ECL §21-1001, subsection 8.1, provides that: “1. Nothing in this Compact shall be construed to affect, limit, diminish or impair any rights validly established and existing as of the effective date of this Compact under State or federal law governing the Withdrawal of Waters of the Basin. 2. Nothing contained in this Compact shall be construed as affecting or intending to affect or in any way to interfere with the law of the respective Parties relating to common law Water rights.”  Similarly, both ECL §21-0701, subdivision 14.19 implementing the Delaware River Basin Compact and ECL §21-1301 subdivision 15.19 implementing the Susquehanna River Basin Compact provide that, “Nothing contained in this compact shall be construed as affecting or intending to affect or in any way to interfere with the law of the respective signatory parties relating to riparian rights.”

EA’s Fiction # 9:  Establishing a water withdrawal permits system would restrict the DEC's power to address harmful water withdrawals.

EA’s Fact:  Enacting this legislation will enhance DEC’s powers to address harmful water withdrawals. Currently, DEC has no express authority to regulate large commercial and industrial withdrawals. This bill provides DEC with the regulatory and enforcement tools it needs to address harmful water withdrawals.

RT’s Comment:  The DEC and the Commissioner have very broad powers to regulate water usage and issue permits.  Because the provisions of this legislation are not as broad as the powers already provided, this legislation may be interpreted to limit those powers.

EA’s Fiction # 10:   The bill should include a “citizen suit” provision or the ability for private citizens to help enforce environmental law when an entity fails to comply with its permit conditions.

EA’s Fact:  While a citizen suit provision would be a significant improvement to the bill, if a permit holder fails to comply with its permit conditions, DEC has a number of enforcement tools at its disposal. These tools include:  permit revocation or suspension, and civil penalties in order to enforce compliance. If these remedies fail, the matter may be transferred to the Office of the Attorney General. This bill does not impair citizens’ existing rights to seek judicial enforcement of their water rights.

RT’s Comment:  The bill should provide that a person harmed by a water withdrawal authorized by a permit may go to court to overturn the permit.  This right should be added to the existing rights to enforce violations of riparian rights contained in ECL section 15-1701.

EA’s Fiction #11:   The bill allows for municipalities to deplete potable water sources through sale of water to commercial buyers, and then use eminent domain to enlarge their water sources to compensate for those losses.

EA’s Fact:  A municipality cannot abuse eminent domain to deplete potable water sources through sale of water to commercial buyers.  ECL §15-1501 currently and as amended by the bill, requires every municipality to obtain a permit from DEC before taking or condemning lands for new or additional sources of water supply. A municipality would need to justify why it needs additional lands or water sources for it’s water supply when there has been no increase in the number of residents supplied by the municipal water supply.  A local government would also need to obtain a permit from DEC before it could increase its withdrawals above the already permitted volume and justify the increase.

RT’s Comment:  Without express provisions in the bill, there is nothing to require that the DEC deny permit increases to municipalities that have abused their eminent domain rights. 

EA’s Fiction #12:  The bill undermines New York’s public trust doctrine as it relates to water.

EA’s Fact:  The state’s public trust obligations are set forth in Title 1 of ECL Article 15.  ECL §15-0105 provides that it is the state’s sovereign duty to conserve and control the state’s water resources for the benefit of all inhabitants of the state.

RT’s Comment:  Giving the DEC authority to issue permits that are not properly subject to the needs of other users and the environment is an abuse of the state’s public trust doctrine as it applies to the state’s water resources. 

EA’s Fiction #13:  The bill has no detailed requirements for the development of state regulations related to water withdrawals.

EA’s Fact:  There are specific standards for the regulatory program included in the proposed legislation. The regulations would include:  “(a) minimum standards for operation and new construction of water withdrawal systems; (b) monitoring, reporting and record keeping requirements; and (c) protections for present and future needs for sources of potable water supply.”  The regulations may also establish quantitative standards that maintain stream flows protective of aquatic life, consistent with the policy objectives of this article and any other conditions, limitations and restrictions that the department, in consultation with the department  of  health,  determines  are necessary to protect the environment and the public health, safety and welfare and to ensure the proper management of the waters of the state. In addition, existing law, ECL §15-1501(2) describes conditions upon which DEC must make permitting decisions.

RT’s Comment:  The bill’s requirements for the development of permitting regulations are inadequate. A comparison of the requirements of the bill with the requirements of ECL section 15-1527 quoted in EA’s Fiction #15 below makes that apparent.  If the NY legislature wishes to enact a water withdrawal permitting system applicable to private water users, they should enact the provisions of the Regulated Riparian Model Water Code developed by the American Society of Civil Engineers.  This comprehensive code contains the best protections I have seen in a permitting system.  The preface of the Code describes how the Code was developed: "The Model Water Code Project of the American Society of Civil Engineers was begun in 1990 under the direction of Professor Ray Jay Davis of the Brigham Young University School of Law.  Its purpose was to develop proposed legislation for adoption by state governments for allocating water rights among competing interests and for resolving other quantitative conflicts over water.  Professor Davis enlisted the active aid of a large number of engineers, lawyers, and others interested in improving the administration of water allocation laws in the States of the United States.  Input was procured from engineers engaged in working with water in many different ways, from government administrators working with water from a variety of perspectives, from lawyers representing development interests and from lawyers representing environmental interests, from business people representing a wide spectrum of industries, from academics from disciplines including civil engineering, economics, hydrology, law and political science, from environmental activists, and from just plain folks. . . . Those involved in the project agree that overall the end products are carefully balanced to represent a coherent body of law that would markedly improve the law of water allocation as presently found in many States."  It is difficult to understand why New York would embark on a major overhaul of its water laws without taking time to examine the laws and experiences of other states.

EA’s Fiction #14:  The bill fails to consider the environmental health and environmental justice consequences of issuing water withdrawal permits to large water users.

EA’s Fact:  By authorizing DEC to issue permits for large water withdrawals, New York would better protect the quantity and quality of the state’s waters for the benefit of all people.  By requiring permits for large water users, DEC would be able focus its attention on large withdrawals that have the potential to have significant impact on the quantity and quality of the state’s water resources.

RT’s Comment:  By granting the privilege of obtaining water withdrawal permits only to large water users, by limiting the conditions that may be contained in such permits, and by providing that the permits will be issued at no charge for either the water usage or the expenses of permitting, the proposed legislation gives away New York’s most valuable resource to large water users and leaves the costs to fall on the state’s other water users whose rights are not being protected by permits, on the state’s property owners whose properties are being diminished by the removal of the water resources to which they previously had access, and on state’s taxpayers who are left to pay the costs of issuing and enforcing the permits.  This definitely raises environmental justice issues.

EA’s Fiction #15:   The bill language fails to affirm riparian rights.

EA’s Fact:  There is no need to include language in the bill affirming riparian rights. Title 7 of ECL Article 15, and ECL §15-0701 specifically, set forth the existing private rights in waters.  ECL §15-1501 does not supersede ECL §15-0701.

There is no language affirming riparian rights in the current public water supply permit program pursuant to existing ECL §15-1501 or in the Long Island groundwater well permitting program pursuant to ECL §15-1527.

RT’s Comment:  It is not a fiction that the bill language fails to affirm riparian rights.  It is a clearly observable fact.  Because it is a crucial issue, I would not leave it to future interpretation whether riparian rights are included by implication from other statutes.  Affirmation of riparian rights needs to be included in the bill, as it is in the Delaware River Basin Compact, ECL §21-0701, subdivision 14.19 , the Susquehanna River Basin Compact, ECL §21-1301 subdivision 15.19  and the Great Lakes-St. Lawrence River Basin Water Resources Compact, ECL §21-1001, subsection 8.1.

